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DETAILED ACTION 

1. The text of those sections of Title 35, U.S. Code not included in this action can be found in a 
prior Office action. 

Claim Rejections - 35 USC§ 112 

2. The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

3. Claims 1-3 and 5-20 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply with 
the written description requirement. The claim(s) contains subject matter which was not described in the 
specification in such a way as to reasonably convey to one skilled in the relevant art that the inventor(s), 
at the time the application was filed, had possession of the claimed invention. Claim 1 recites the 
limitation of "wherein the wavelength fiher comprises at least one pair of planar non-polarizing substrates 
in parallel opposed relation". There is no support or description in the Specification indicating that the 
pair of planar substrates are non-polarizing substrates. For this reason, claims 1-3 and 5-20 are rejected 
because the new matter amended into the claim is not supported by the Specification. 

Claim Rejections - 35 USC§ 103 

4. Claims 1-3, 9, 10 and 20 are rejected under 35 U.S.C. 103(a) as being unpatentable over 

Caro'003 (previously cited) further in view of Cole et al.'970 (previously cited). 

Figure 1 of Caro'003 discloses a non-invasive spectrometric device for assessing the level of 
hemoglobin in mammalian tissue (col. 4, line 38-47), the device comprising a wavelength filter means for 
transmitting or reflecting wavelengths of light, light intensity sensor means arranged and disposed to 
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measure the intensity of the wavelengths transmitted or reflected by the wavelength filter means and 
generate an electrical signal therefrom, output processing means connected to the light intensity sensor 
means to receive and process the output therefrom and display means connected to the output processing 
means to display the output (col. 5, lines 26-50), wherein the light intensity sensor means is arranged and 
disposed such that the wavelengths of light are transmitted through the wavelength filter means into the 
light intensity sensor means and also reflected from the wavelength filter means into the light intensity 
sensor means (see description of Figures 1, 2 and 5), wherein the light intensity sensor means is selected 
from the group consisting of an array of CCD and a photodiode (col. 10, lines 57-64). Caro'003 also 
discloses that solid state lasers or crystal lasers are capable of being used as the wavelength filter means 
(col. 9, lines 51-57). Caro'003 discloses all the elements of the current invention, as discussed above, 
except for the wavelength filter means comprising at least one pair of planar substrates in parallel- 
opposed relation, at least one layer of light- wavelength modulating material disposed between the pair of 
planar substrates and a power source in power-providing communication with the substrates. Figure 2 of 
Cole et al.'970 teaches a crystal laser comprising at least one pair of planar substrates in parallel-opposed 
relation, at least one layer of light-wavelength modulating material disposed between the pair of planar 
substrates and a power source in thermal communication with one of the pair of substrates so as to create 
a temperature change in the wavelength modulating material (see ABSTRACT, SUMMARY and 
description of Figure 2). It is noted that while Cole et al.'970 does not teach the specifics of the power 
source, it is well known in the art to implement a resistive heater as an element capable of providing heat 
to a substance as required in the device of Cole et al.'970. It would have been within the skill of the art to 
implement the crystal laser of Cole et al.'970 as the wavelength filtering means of Caro'003 since 
Caro'003 discloses that crystal lasers are capable of being used as the wavelength filtering means and 
Cole et al.'970 teaches a crystal laser capable of being used in the device of Caro'003. Regarding the 
limitation that the substrates need to be non-polarizing, it is noted that the Applicant has failed to provide 
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criticality or unexpected results of such non-polarizing substrates in the Specification. As Cole et al.'970 
fails to provide the specific details of the substrates used in its wavelength filter, it would have been 
within the skill of the art, through due experimentation, to realize an optimum substrate material to 
receive the most accurate results. 

5. Claims 1-3, 5, 8, 11-15 and 20 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Caro'003 (previously cited) fiirther in view of Domash et al.'573 (previously cited). 

Figure 1 of Caro'003 discloses a non-invasive spectrometric device for assessing the level of 
hemoglobin in mammalian tissue (col. 4, line 38-47), the device comprising a wavelength filter means for 
transmitting or reflecting wavelengths of light, light intensity sensor means arranged and disposed to 
measure the intensity of the wavelengths transmitted or reflected by the wavelength fiUer means and 
generate an electrical signal therefrom, output processing means connected to the light intensity sensor 
means to receive and process the output therefrom and display means connected to the output processing 
means to display the output (col. 5, lines 26-50), wherein the light intensity sensor means is arranged and 
disposed such that the wavelengths of light are transmitted through the wavelength filter means into the 
light intensity sensor means and also reflected from the wavelength filter means into the light intensity 
sensor means (see description of Figures 1, 2 and 5), wherein the light intensity sensor means is selected 
from the group consisting of an array of CCD and a photodiode (col. 10, lines 57-64). Caro'OOS also 
discloses that solid state lasers or crystal lasers are capable of being used as the wavelength filter means 
(col. 9, lines 51-57). Caro'003 discloses all the elements of the current invention, as discussed above, 
except for the wavelength filter means comprising at least one pair of planar substrates in parallel- 
opposed relation, at least one layer of light-wavelength modulating material disposed between the pair of 
planar substrates and a power source in power-providing communication with the substrates. Figures lA, 
IB, 2A and 2B of Domash et al.'573 teach a crystal laser comprising at least one pair of planar substrates 
in parallel-opposed relation, at least one layer of light-wavelength modulating material disposed between 
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the pair of planar substrates and a power source in electrical communication with the substrates wherein 
the substrates are electrically conducting substrates and wherein the light-wavelength modulating material 
comprises a layer of holographic polymer dispersed liquid crystals, one layer of holographic polymer 
dispersed liquid crystals arranged between two parallel-opposed electrically conducting substrate layers 
and wherein the holographic polymer dispersed liquid crystals have an index of refraction variable in 
response to an applied electric field (see ABSTRACT, description of Figures lA, IB, 2A, 2B, col. 4, line 
12 - col. 5, line 3 and col. 7, lines 8-36). It would have been within the skill of the art to implement the 
crystal laser of Domash et al.'573 as the wavelength filtering means of Caro'003 since Caro'003 discloses 
that crystal lasers are capable of being used as the wavelength filtering means and Domash et al.'573 
teaches a crystal laser capable of being used in the device of Caro'003. Regarding the limitation that the 
substrates need to be non-polarizing, it is noted that the Applicant has failed to provide criticality or 
unexpected results of such non-polarizing substrates in the Specification. As Domash et al.'573 fails to 
provide the specific details of the substrates used in its wavelength filter, it would have been within the 
skill of the art, through due experimentation, to realize an optimum substrate material to receive the most 
accurate results. 

6. Claims 1-3, 5 and 16-20 are rejected under 35 U.S.C. 103(a) as being unpatentable over Caro'003 
further in view of So et al.'694 (previously cited). 

Figure 1 of Caro'003 discloses a non-invasive spectrometric device for assessing the level of 
hemoglobin in mammalian tissue (col. 4, line 38-47), the device comprising a wavelength filter means for 
transmitting or reflecting wavelengths of light, light intensity sensor means arranged and disposed to 
measure the intensity of the wavelengths transmitted or reflected by the wavelength filter means and 
generate an electrical signal therefi"om, output processing means connected to the light intensity sensor 
means to receive and process the output therefi-om and display means connected to the ou^ut processing 
means to display the output (col. 5, lines 26-50), wherein the light intensity sensor means is arranged and 
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disposed such that the wavelengths of light are transmitted through the wavelength filter means into the 
light intensity sensor means and also reflected from the wavelength filter means into the light intensity 
sensor means (see description of Figures 1, 2 and 5), wherein the light intensity sensor means is selected 
from the group consisting of an array of CCD and a photodiode (col. 10, lines 57-64). Caro'003 also 
discloses that solid state lasers or crystal lasers are capable of being used as the wavelength filter means 
(col. 9, lines 51-57). Caro'003 discloses all the elements of the current invention, as discussed above, 
except for the wavelength filter means comprising at least one pair of planar substrates in parallel- 
opposed relation, at least one layer of Hght-wavelength modulating material disposed between the pair of 
planar substrates and a power source in power-providing communication with the substrates. Figures 1 A- 
E of So ct al.'694 teach a crystal layer comprising at least one pair of planar substrates in parallel-opposed 
relation, at least one layer of light-wavelength modulating material disposed between the pair of planar 
substrates and a power source in communication with the substrate wherein the substrates are electrically 
conducting substrates and the light-wavelength modulating material comprises at least one layer of 
cholesteric liquid crystals stacked in alternating, superposed relation to a plurality of substrate levels, and 
wherein a power source produces electrical energy perpendicular to a pitch axis of the cholesteric liquid 
crystal layers (see ABSTRACT, description of Figures lA-E and page 1, section [0007] - page 2, section 
[0012]). It is noted that the one layer of CLC is capable of producing different pitch sizes as an electric 
field is varied. It would have been within the skill of the art to implement the crystal laser of So et al.'694 
as the wavelength filtering means of Caro'003 since Caro'003 discloses that crystal lasers are capable of 
being used as the wavelength filtering means and So et al.'694 teaches a crystal laser capable of being 
used in the device of Caro'003. Regarding the limitation that the substrates need to be non-polarizing, it 
is noted that the Applicant has failed to provide criticality or unexpected results of such non-polarizing 
substrates in the Specification. As So et al.'694 fails to provide the specific details of the substrates used 
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in its wavelength filter, it would have been within the skill of the art, through due experimentation, to 
realize an optimum substrate material to receive the most accurate results. 

Response to Arguments 

7. Applicant's arguments filed 02 February 2009 have been fully considered but they are not 
persuasive. Applicant argues on pages 6 and 10 of the Remarks that Caro fails to disclose an apparatus 
which measures light reflected from a tissue. Examiner draws the Applicant's attention to Figure 10 
which clearly indicates that one embodiment of the apparatus comprises a detector which receives light 
reflected fi-om the tissue, not transmitted through. Regarding Applicant's arguments on page 7 that 
Johnson discloses polarizing layers, it is noted that the rejection of claims depending on the Johnson 
reference have been withdrawn. However, arguments against the Cole, Domash and So references are not 
persuasive as these references do not give specific details of their substrates and do not indicate in their 
disclosures that the layers are polarizing. As the Applicant has failed to provide criticality or unexpected 
results for the non-polarizing substrates recited in claim 1, and as Cole, Domash and So do not provide 
specific details of their substrates, it would have been within the skill of the art, through due 
experimentation, to realize an optimum substrate material for the Cole, Domash and So substrates in order 
to provide the most accurate results. 

Conclusion 

8. The following is a statement of reasons for the indication of allowable subject matter: None of 
the prior art teaches or suggests, either alone or in combination, a non-invasive spectrometric device 
comprising a wavelength filter comprising at least one pair of planar non-polarizing substrates in parallel 
opposed relation, wherein a layer of light- wavelength modulating material disposed between the pair of 
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planar substrates comprises deformed helix ferroelectric liquid crystals, in combination with the other 
claimed elements. 

9. Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 
action. Accordingly, TfflS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is 
reminded of the extension of time policy as set forth in 37 CFR 1. 136(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS fi^om 
the mailing date of this action. In the event a first reply is filed within TWO MONTHS of the mailing 
date of this final action and the advisory action is not mailed until after the end of the THREE-MONTH 
shortened statutory period, then the shortened statutory period will expire on the date the advisory action 
is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later than SIX 
MONTHS fi-om the date of this final action. 

Any inquiry concerning this communication or earlier communications fi-om the examiner should 
be directed to ETSUB D. BERHANU whose telephone number is (571)272-6563. The examiner can 
normally be reached on Monday - Friday (7:00 - 3:30). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, Long 
Lc can be reached on (571)272-0823. The fax phone number for the organization where this application 
or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained 
from either Private PAIR or Public PAIR. Status information for unpublished applications is available 
through Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR system, contact the Elecfronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer 
Service Representative or access to the automated information system, call 800-786-9199 (IN USA OR 
CANADA) or 571-272-1000. 

/Eric F Winakur/ 

Primary Examiner, Art Unit 3768 
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